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Policy on adoption leave for employees in surrogacy arrangements

Policy statement

This policy sets out the Organisation’s entitlements for employees who are the intended parents in a surrogacy arrangement, including notification requirements and rights to time off work. The Organisation is committed to ensuring employees in such a position are provided with support and ensuring they are aware of the entitlements they will receive is one way that we endeavour to do this.

This policy applies to all employees who are the intended parents in a surrogacy arrangement and who intend to apply for a Parental Order. 

Adoption leave

When the Organisation is notified that you intend to take adoption leave, an informal meeting will be arranged with [insert job title] so that they ensure you are aware of all of your entitlements and the processes involved. The meeting will include discussion on the following points:

· the amount of leave you can take and the payment arrangements
· the information that we will need from you to process your adoption leave
· time off in relation to ante-natal appointments
· your right to return after adoption leave to the same or a similar role
· the opportunity to request flexible working and how a request should be made. 

In order to ensure good communication and a smooth transition in the time leading up to adoption leave, and during the leave itself, you will be informed of the arrangements for covering your work and also for remaining in contact whilst you are on leave. We will ask you for your ideas on how best your workload can be covered during your leave and also on any temporary reporting arrangements while you are on leave.

We would like to keep you fully informed of any news or developments at work during your leave and so you will normally continue to receive Organisation newsletters and information on social events etc. We will also keep you informed of any recruitment exercises undertaken during your absence. 

The right to adoption leave

You are entitled to adoption leave from the commencement of employment.

Parents who are receiving a child via surrogacy (‘intended parents’) may be entitled to take adoption leave and paternity leave. Intended parents will decide between them which parent is to take which form of leave. It is not possible for one parent to take both periods of leave.

The right to take leave depends on the following:

· intended parents obtaining a Parental Order, or applying for one within six months of the birth which they fully expect will be granted. Parental Orders are not obtainable in all surrogacy arrangements which means that some employees receiving a child in a surrogacy arrangement may not be eligible to take adoption leave i.e. intended parents must be in a couple and have a genetic link to the child
· compliance with the required notification procedures including providing the Organisation with the child’s date of birth as soon as reasonably practicable
· production of a statutory declaration regarding the receipt or the intention to obtain a Parental Order in respect of the child where requested.

Failure to obtain a Parental Order will result in the conclusion of any adoption leave that has already begun.

Time off for ante-natal appointments

Both intended parents are entitled to take unpaid time off work to attend ante-natal appointments with the birth mother, subject to the following:

· a maximum of two appointments may be attended
· the maximum amount of time off for each appointment is limited to six and a half hours.

[Optional] Although there is no statutory right to be paid for this time off, the Organisation will provide [delete as appropriate – full pay/[insert other details of payment]] in respect of each appointment permitted as above.

Employees who wish to attend more appointments than set out above should speak to their line manager. The line manager will make a decision taking into account the needs of the business at the time.

Length of leave

Adoption leave is divided into two categories, ‘ordinary’ and ‘additional’. Each is for 26 weeks, with additional leave following on from ordinary adoption leave, giving 52 weeks’ leave in total. If you are eligible for ordinary adoption leave you will also qualify automatically for additional adoption leave.

Adoption leave can start on any day of the week, and will commence on the day the child is born. If you are at work on the day the child is born, leave will commence on the next day. 

Note
If you operate entitlements in excess of the statutory minimum, note them here.

Adoption pay

Dependent upon certain qualifying criteria, you may be entitled to receive statutory adoption pay (SAP). If you qualify for SAP this will be paid for the first six weeks at 90% of your normal weekly earnings in the eight week period up to the date of notification of a match, with the remainder paid at the earnings related limit or the statutory rate, whichever is lower. SAP will be paid in the same way as your wages would be paid if you were not on leave. If you do not qualify for such a payment, you may, dependent upon your circumstances, be eligible to receive allowances from the appropriate government departments.

The qualifying criteria attached are:

· minimum 26 weeks’ length of service counted back from the 15th week before the expected week of the child’s birth (the ‘qualifying week’)
· average earnings meeting the lower earnings level. This level changes from time to time and so up to date information can be obtained from [insert name]
· compliance with all notification requirements.

Employees who have claimed statutory paternity pay in relation to the child will not be entitled to receive statutory adoption pay. In addition, your partner must not be claiming, or have claimed statutory adoption pay in relation to the child. 

Note
Any provisions in operation which are in excess of the statutory minimum should be noted here. 

Notification

You are required to give the Organisation notice, in writing, by the 15th week before the baby is due of both your intention to take adoption leave, and the baby’s expected week of childbirth. We then require a written follow up notification as soon as reasonably practicable after the birth confirming the date the baby was born.

Adoption leave for intended parents in a surrogacy arrangement is only permitted where it is the intention of the employee and the other intended parent to apply for a Parental Order in relation to the child within six months of the child’s birth. As such, the Organisation may require evidence from you in the form of a statutory declaration that this is your intention and that you fully expect that the Order will be made. A valid statutory declaration must be witnessed by an appropriate person, who may be one of the following:

· a practising solicitor
· a notary public 
· a justice of the peace
· a Commissioner for Oaths
· a Councillor (Scotland only)
· any other qualified person.

Adoption leave will end if, subsequent to an application for a Parental Order, the Order is refused. Leave will end eight weeks after the refusal, or at the end of the adoption leave period, whichever is the earlier.

Contractual benefits

During adoption leave the employment contract continues and you are entitled to the benefit of your normal terms and conditions of employment, except wages or salary (unless your contract of employment provides otherwise). However, in the majority of cases, you will be entitled to Statutory Adoption Pay during some of this period.

For clarity, your holiday entitlement will continue to accrue in the same way as if you were not absent. Taking adoption leave can mean that you are out of the business for one year meaning that a year’s worth of holiday entitlement will be accrued during this time. Prior to taking your leave, a discussion will take place between you and [insert job title] about arrangements on taking annual leave around your adoption leave.

If the need to make your role redundant arises during your adoption leave, you will be offered a suitable alternative role in preference to other employees.

Returning to work

If you are returning to work at the end of additional adoption leave, you should simply present yourself for work at the end of that period. Shortly before your return, you will be invited to attend an informal meeting to discuss any points material to your return, for example:

· updating you on developments at work of which you have not already been made aware
· any learning needs that may need to be addressed due to any developments
· discussing any changes that have been made to your working hours or location as a result of a flexible working request.

The meeting will also provide you with an opportunity to discuss any other changes to your role or the Organisation in general.

If you intend to return to work before the end of your additional adoption leave, you must give us at least eight weeks’ notice of the date on which you intend to return. If you do not give us eight weeks’ notice, we may postpone your return to a date ensuring that there has been eight weeks’ notice.  

Your seniority, pension rights and similar rights will not be affected, and your terms and conditions will be no less favourable than those which would have applied if you had not been absent.

Shared parental leave and pay

You may be entitled to opt in to shared parental leave, sharing up to 50 weeks of leave and up to 37 weeks of pay (subject to availability). If you think you would like to take shared parental leave, please ask us for more information.

Keeping in touch days

You can work for up to 10 days during your adoption leave period without losing statutory payments for that week, or ending your entitlement to leave.

For this purpose any work carried out on any day, even just an hour's work, is deemed to constitute "a day's work". Any days' work done under this provision will not have the effect of extending the total duration of the adoption leave period. A KIT day may be used, for example, to undertake training, to attend a conference, or simply to undertake normal tasks. 

You will be paid at your normal rate of pay for a KIT day. 





Disclaimer: This document is for informational purposes only and is not intended to provide legal advice. Downloading this document does not constitute an advisory relationship between Healthy Happy Humans HR Consultancy and the client. Healthy Happy Humans HR Consultancy will not be liable for any liabilities arising from reliance on this policy.
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